00-8-30-1

PASSED

IN THE BOARD OF COMMISSIONERS OF LANE COUNTY, OREGON

( In the Matter of Electing Whether or Not to

Order No. ap8-30-1 ( Hear an Appeal of a Hearings Official’s Decision
{ Denying an Application for a Nonfarm Dwelling
{ File PA 00-5620/8mith

WHEREAS, the Lane County Hearings Official has made a decision on application PA (0-
562{; and

WHEREAS, the Lane County Planning Director has aceepted an appeal of the Hearings
Official's Decision to the Board of County Commissioners parsuant to L.C 14.515; and

WHEREAS, the Lane County Hearings Official has affirmed her decision on application PA 0f)-
5620; and

WHEREAS, Lane Code 14.600 provides the procedure and eriteria which the Board follows in

deciding whether or not to conduct an on the record hearing for an appeal of 2 decision by the Hearings
Official; and

WHEREAS, the Board of County Commissioners has reviewad this matter at a public meeting
of the Board;, NOW

THEREFORE, BE IT ORDERED the Board of County Commissianers of Lane County finds
and orders as foliows:

1. That the appeal does not comply with the criteria of Lane Code Chapter 14.600(3) and
arguments on the appeal should thersfore not be considered. Findings in support of this
decision are attached as Exhibit "A".

2. That the Lane County Hearings Official decision dated August 2, 2000 is affirmed by the
Board of County Commissioners.
DATED this 30th day of Aupust , 2000,

JA

Chairperson, Lane County Board of Commissioners

APPROVT: AS TO FORM

Dara 3"- 2= 1O
05505 OF LEGAL COINSEL
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Order Exhibit “A™
FINDINGS IN SUPPORT OF THE ORDER

1. Prope-ty involved in this action is identified as tax ot 500, map 19-05-03, located on Briggs
Hiil Road Road, and zoned Exclusive Farm Use (E-40) within the jurisdiction of the Lane
County Rural Comprehensive Plan and Lane Code Chapter 16.

2 In the form of application PA 00-5620, the property owner in April, 2000 requested Lane
County Hearings Official approval of a nonfarm dwelling, pursuant to Lane Code
16.212{4){) criteria.

e

A hearing before the Lane County Hearings Official was held on July 27, 2000.

4. Ou August 3, 2000, the Hearings Official issued a decision denying the nonfarm dwelling

application.

3. A timely appeal of the Hearings Official decision was filed by the applicant/owner on
Auguost 14, 2006, On August 16, the Hearings Official affirmed her decision.

3 The appeal states that the Approval Authority should reconsider the decision in order 1o
allow the submittal of additional evidence not available in the record and addressing
cormpliance with the applicabie standards or critaria.

7. Le order for the Board to hear arguments on the appeal, Lane Code 14.600(3) requires one n.jr
more of the following criteria to be found by the Board to apply to the appeal:

. The issue is of Countywide significance.
. The issue will reoccur with frequency and there is a need for policy guidance.
* The issue imvolves o unique environmental rescwree.

! - The Pignning Director or Hearings Official recommends review.

8 The Board of Commissioners finds that the appeal involves a set of circumstances and a fact
pattern particular to the property. The Board further finds no issues of Countywide
significance raised in the appeal.

9. The Board of Commissioners finds thar the issues associated with this appeal may reoccuy

within the Connty on occasion during the application of Lane Code criteria to requests for
nonfarm dwellings. However, additional policy guidance from the Board is not tecessary in
that the Board is satisfied with the reasoning and findings of the Hearings Official with
respect to the application of existing Rural Comprehensive Plan Goal Three Palicies. No
further policy guidance from the Board is necessary at this time.

0. "The Board of Commissioners finds that tax lot 900 is a 37-acre parcel which is not a unique
environmental resource.

11. Neither the Planning Director nor the Hearings Official recommend review.
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2. To meet the requirements of Lane Code 14.600{2Xb), the Board is required to adopt a
written decision and order electing to have a hearing on the record for the appeal or declining
1o further review the appeal.

I3. The Board has reviewed this matter at its meeting of August 30, 2000 and finds that the
appeal does not comply with the criteria of Lane Code Chapter 16.600(3), and elects 1o not
hold an on the record hearing.
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EXHIBIT "B"

CO¥E
ﬁﬂ L ane Council of Governments

99 East Broadway. Suile 400, Eugene, Qregon 97401-3111 (541) 682.4283 Fax: (541) 682-4039 TTY: (541} 662-4567

August 2, 2000

Mr. Kent Howe )

Lane County Land Management Division
Public Service Building

125 East Eighth Avenve

Eugene, OR

Re:  PA 00-562C (Smith)
Dear Mr. Howe:

Enciosed is the Lane County Hearings Official’s decision denying Applicant's request for
approval of a nonfarm dwelling in an exclusive farm use zone. The property is located at 26978
Briggs Hill Road, and can also be identified as tax lot 900, assessor’s map 19-05-03. The
Applicant iz Daniel Smith.

Please contact me if you have any questions.
Sincerely,

'ormelia G. Farlner
Lane County Hearings Official
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LANE COUNTY HEARINGS OFFICIAL
REQUEST FOR A SPECIAL USE PERMIT ALLOWING A NONFARM
DWELLING ON LAND ZONED EXCLUSIVE FARM USE

Application Summary

Daniel S. Smith, 26978 Briggs Hill Road, Eugene, OR 97405. Reguest for 2 nonfarm dwelling
on a 37.45 acre parcel with a base zoning of E-40. ) '

Parties of Record

Daniel 5. Smith
Thomas 1. Miller, Agent

Application History

Hearing Date: July 27, 2000
Decision Date: August 3, 2000
A Deadline

An appeal must be filed on or before August 14, 2000 using the appeal form that accompanies this
decision. The appeal will be considered by the Lane County Board of Commissioners.

Statement of Criteria

QAR 660-33-020

OAR 660-33-130(4){e)

ORS 215.213(3%)

ORS 215.236(2)-(3)

ORS 215.243

ORS 214.253

Lane Code 16.212(4)(), (5, (8), (1)

Findings of Fact

L. The property subject to this application, hereinafter referred to as the “subject property,”
is an approximately 37.45 acre parcel located on Briggs Hill Road and also identified as
Assessor's Map '19-05-03, lot 900. The subject property is designated Agricultural lands
by the Lane County Rural Comprehensive Plan and is designated E-40/RCP.

2 The subject property was formed as a result of 2 lot line adjustment between two legal
lots. Based upon staff commenis that the adjustment had resulted in the reduction of a
legal lot from 58.77 acres to 37.7 acres which is less than the 40 acte minimum lot size
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permitied in the zone, Applicant reconfigured the adjustment so that the 38.77 acre lot is
reduced to 49 acres, the minimuem allowed, and 1wé legal lots resulted from the 1ot line
adjustment. Per the tax assessor, this 40 acre lot is now designated as ot 500, assessor's
map 19-05-02 and the subject property is designated as tax lot 900, assessor's map 19-05-
03.

The subject property ranges from level to steeply sloping terrain. The castern portion of
the subject property is wooded. The central portion of the subject property is an
undulating, westward sloping hay pasture. The western portion of the subject property
contains wetlands identified on the National Wetlands Inventory and is within the 100-
year flood hazard area. Nighswander Creek traverses the property and is identified as a
Class I stream on the Crow Quadrangle Wildlife Habitat Maps. The hay pasture is ent by
the neighboning property owner to the south who alse grazes some of his cattle on the
property. Neither the neighboring property owner ner the subject property owner receive
any monetary compensation for this use.

The subject property is surrounded by iand zoned EFU-40, Exclusive Farm Use. Briggs
Hill Road forms the western boundary of the property. To the west across Briggs Hill
Road, are tax lot 500, which is 31.39 acres, and tax lot 1000, which is 26.67 acres, both
of which are zoned E-10 and are developed with residences. Tax lot 500, which ,
pursuant to the lot line adjustment referred to in Finding No. 2 is 4000 acres in area,
borders the subject property to the north and is developed with applicant’s residence and
workshop. North of this parcel is tax lot 502 which is 28.91 acres, is zoned E-40 and is
also developed with a residence. To the east, a narrow portion of tax lot 300, borders the
subject property. This parcel is zoned E-40 and is used as a portion of a cattle and timber
operation. Further east is property zoned F-1, non-impacted forest land. To the south is a
single parcel, tax lot 100 which is 145.51 acres and is zoned E-40. This parcel contains
no dwelling umts and is used 1o graze cattie and is part of a larger farming operation.
Grapes are grown on nearby properites, with westward facing properties, such as the
subject property, being less suitable for grape production due to reduced suntizht
exposure and spring frost zones.

Applicant requests approval 1o construct a dwelling and a workshop on the subject
property. The residence is not intended to be used in conjunction with farm use.

The subject property has access from Briggs Hili Road, which borders the subject
properly on the west, by an eaisting accessway and culvert across the creek. Other
services are available to the subject propenty as follows: fire services are available from
Lane County Fire District #1; police services are available through Lane County and the
State of Gregon; school services are available through the Crow-Appiegate-Lorane
School District #66; power 15 available from Lane Electric; telephone through USWest,
and sewer and water are proposed from an on-site well and an individual sewage disposal
SYSIEM.

Six types of soil have been identified on the subject propenty. These are: #11¢ Belipine
silty clay loam (classification Hle, 1% of the property, 34 acres): #52B Huzelair mediom
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silty clay loam, (classification lile, 15% of the property, 5.62 acres); #5321 Hazelair slilty
clay loam (classification [Ve, 16% of the property, 6.21 acres); #73 Linslaw loam
(classification Iilw, 9% of the property, 3.37 acres); #98 Noti loam, (classification [Vw,
31% of the property, 11.73 acres); #125¢ Steiwer loam (classification Ille, 10% of the
property, 3.65 acres); and #135F Willakenzie clay loam (classification VIc, 18% of the
property, 6.83 acres).

5. Five dwellings exist within one-quarter mile of the subject property’s boundaries. Three
of the dwellings are on properties immediately to the north of the subject property and
two are located across Briggs Hili Road. The evidence indicates that the Applicant’s
dwelling to the north is a farm-related dwelling, but does not show whether the other
residences are farm related or non-farm residences.

9. The subject property is assessed by the Lane County Department of Assessment as
Exclusive Farm Use zoned farm land and has an agricultural tax deferral.

Decision

THE REQUEST FOR A DWELLING NOT IN CONJUNCTION WITH A FARM USE, ON
PROPERTY ZONED E-40, IS DENIED.

Justification for the Decision (Conclusion)

L APPLICABLE OREGON ADMINISTRATIVE RULES

Chapter 660, Division 33 of Oregon Administrative Rules contains the provistons applicable to
dwellings on land zoned for farm use. The most recent amendment to the rules went into effect
June [, 1998. OAR 660-33-120 Table | permits single-family residential dwellings, not provided
1n ¢conjunction with farm use on land zoned for farm use, subject to the restrictions of QAR 660-
33-130¢4).

OAR 660-033-020

*(1){a) “Agricultural Land” as defined in Goal 3 includes:

{A) Lands classified by the US, Soil Conservation Service (8CS) as predominately Class I-
IV seoils in Western Oregon and I-VI soils in Eastern Oregon;”

The subject property is located in Western Oregon. Eighty-two percent of the property is in

classified as Class I through IV soils and is agricultural land.

QAR 660-33-130(4)}ek:

“Counties that have adopted marginal lands provisions before January 1, 1993, shall apply
the standards in 215.213(3)-(8) for non-farm dwellings on lands zoned exclusive farm use
that are not designated marginal or high-value farmiand.”

Lane County adopted marginal lands provisions before January 1, 1993, Two types of soils on
portions of the property have been destenated high-value soils, The lands on the portion of the
subject property where applicant proposes locating 2 nonfarm dwelling are zoned for exclusive
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farm vse but are not designated marginal or high-value farmland. The applicable standards of
ORS 215.213(3)-{8) apply and are discussed below. These standards are implemented in Lane
County by the approval eriteria cited in 16.212{d}(j) and {35), which are also addressed beiow.

IL APPLICABLE STATE STATUTES

ORS 215.213(3):
YIn counties that have adopted marginal lands provisions under ORS 197.247 (1991 Edition),

a single-family residential dwelling not provided in conjunction with farm use may be
established on a lot or parcel with soils predominantly in capability classes IV through VIII as
determined by the Agricultural Capability Classification System in use by the United States
Department of Agriculture Soil Conservation Service on October 15, 1983, A proposed
dwelling is subject to approval of the governing body or its designate in any area zoned for
exclusive Farm use upon written findings showing all of the following:™

Lane County has adopted marginal lands provisiens in accordance with ORS 197,247, The subject
property 1s composed of six soil types. Forty seven percent of the subject preperty is classified as
Class TV and an additional 18% is classified as Class VI, so that a total of 65% of the subject
propeity has soils in capabtiity classes IV through VILL. Thus, soils on the lot are predomnately in
capability classes IV through VI and the subject property meets a threshold coteria for 2 non farm
dwelling. A non-farm dwelling is not subject to approval, however, unless wirtten findings also
show comphance with ORS 215.213(a}, (b) and {¢).

ORS 215.213(3){a):

"The dweling or activities associated with the dwelling will not force a significant change in
or significantly increase the cost of accepted farming practices on nearby iands devoted to
farm use.”

Nearby lands are devoted to farm uses such as vineyards, hay production, grazing lands and
some timber production. Applicant propeses 1o locate the dwelling near the center of the site, on
a portion of the property used as a hay pasture and used seasonally for the grazing of about 10
head {or 1/30™ ) of the nei shbaoring farmer’s herd of cattle. Prior to the lot line adjustment, most
of the subject property was part of the property to the north which is owned by Applicant, and
has eax deferral statug but aside from use by the neighboring farmer has not been devoted to farm
use. The neighboring farmer testified that the primary benefit of cutting the hay and grazing on
this property is fire prevention, not a monetary benefit, and that the location of a dwetling on the
subject property would not increase the cost of his farming practices.

Other potential impacts upon adjacent or nearby agnicultural actmtn:s may include the
following:

Eire -- The subject propenty receives fire protection from Lane County Fire District #1. It would
be siluated approximately 1/8 of a mile from the nearest farm related dwelling to the north. Al
present, the neighbonng farmer mows grasses on the subject property as a fire prevenlion
measure. Timber resources on the eastern portion of the propeny would be accessible with the
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construction of a year-round roadway providing improved access for emergency vehicles. Any
fire hazard to farm uses from the proposed non-farm dwelling can be considered minima.

Transportation Impacts -- The proposed use would rely upon a public road, Briges Hill Road,
for access. The roadway has ample travel capacity o accepi the estimated maximum of 10
additional daily vehicle trips associated with the proposed nonlarm dwelling, Otherwise, traffic
from the subject property is expected to have no impact upon resource management activities.

Trespass and Vandalism —Applicant epines that a residence on the subject property will help
deter area vandalism, although none has been experienced. Furthermore, cither Applicant or the
Hinman Vineyards owns the majority of the property in the subject valley and lull time
permanent employees are always present as they tend vineyards and other tasks. Area trespass or
vandalism is not expected to increase if a nonfarm residence is located on this propeny.

Nuisange [awsuits—Applicant agrees to execute 2 “Farm and Forest Management Easement”
and waiver of nght 10 object to farm or forest practices within the arga. If the application were to
be approved, applicant would be required to record a farm and forest easement subjecting the
residential use of the subject propenty to normal and aceepted agricultural practices in the area,

Accepted farming practice is defined 10 ORS 213.203(c) as “‘a mode of operation that is common
to farms of & similar nature, necessary for the operation of such farms 1o obtain a profit in
money, and customarily ulilized in confunction with farm use.” Any impact on accepted farm
practice in the arca would be minimal and would not significantly affect the mode or cost of
farming on nearby lands. The application is consistent with this criterion. '

ORS 215.213(3)(b):

""The dweiling is situated upon generally unsuitable land for the production of farm crops and
livestock, considering the terrain, adverse soil or land conditions, drainage and flooding,
location and size of the tract. A tot or parcel shall not be considered unsuitable solely becuuse
of its size or location if it can reasonably be put to farm use in conjunction with other land."”

The unsustability standard 1s a stringemt one and is part of a legislative strategy to preserve farm
land.

An EFU zone 15 designed to preserve the iimited amount of agocullural land
to the maximum extent possible. It constitutes a substantial limitation on
other uses of rural Jand. See ORS 215243, .. In order to achieve this
purpose, the legislature has imposed substantial restoctions on  the
construction of non-farm dwellings in EFU vones. See ORS 215.213(3);
ORS 215283(3). The clear intent is that non-farm dwellings he the
cxception and that approval far them be difficult to obilan.

Cherry Lane, Inc. v. Board of County Commissiongts, 84 Or. App. 196, 199, 0.3, 733 P24 488
(1987
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The test 1s not whether the individual lot can be farmed economically, but whether il can
reasonably be put to agricultural use in conjunction with other tand. Stefan v. Yamhill County,
18 Or LUBA 820 {1990). “The fact that the property cannot be farmed as an economically self-
sufficient farm unit is irrelevant if 1s it otherwise suitable to produce farm crops and livestock.”
Rutherford v_ Ammstrong, 31 Or App 1319, 372 P.2d 1331 (1977,

Here, the subject property contains a variety of terrain and drainage conditions from steeply
wooded slopes to undulating pasture to flatter wedand areas. The soils, predominately
classifications Il and IV, are defined and identified by the Crezon Administrative Rules, 660-
33-020 and 660-33-030, as agricultural lands. The central portion of the site contains lands
classificd as class Illw and Ille. The existing hay pasture is located in this central portion of the
site which 1s also where Applicant proposes siting the dwelling. Applicant states that due to its
iocation on the east side of the road, the subject property is less suvitable for the production of
grapes, the agriculwral activity in which Applicant is primarily engaged, than property on the
west side of the road because of reduced sunlight exposure and spring frost zones. The property
is currently on tarm deferral. Hay grows on the property and is cut by the neighboring farmer
whe also grazes a small portion of his herd on the property for approximaiely one month per
year. The property does not produce any economic profit from farming and none of the property
15 currently cultivated. Applicant urges the conclusion that the subject property is unsuitable
land for the production of farm crops and livestock.

With regard 1o the subject property, ORS 215.203(2)(b}(E) states that current employment of
land for farm use includes “Wasteland, in an exclusive farm use zone, dry or covered with water,
neither economicelly tillable ner grazeable, iying in or adjacent to and in common ownership
with & farm use land and which is not currently being used for any economic purpose.” If other
portions of the property were in farm use, the fact that the property contains wet soils does not
make the property “unsuitable” for farm use. Examining nearby land, it is evident that nearby
lands are suitable for farm uses such as vineyards, hay production and grazing. Immediately
adjacent, the land (o the east is used as part of a cattle and timber operation and the land
immediately to the south is part of a 500 acre cattle ranch. The subject property has been and
can be used in conjunction with the land to the south. The neighboring farmer to the south
testified that his adjacent land is used for cattle grazing and that every 10 years or s il is
necessary Lo replant the ficlds. He also testified that cattle can graze on the wetland areas during
sume parts of the year. Applicant testified that property Lo the west and to the north is used for
grape production, although he emphasized that the properties an the east side of the road were
tess suitabie for grape production than those on the west side of the road.

All of these factors show that the property is not “gencrally unsuitable land for the production of
furm crops and livestock,” particularly if used in conjunction with other fand. For a nonfarm
residence 1o be subject to approval in a farm zone, Applicant must prove that the land is
“eeneralty unsuitable” for farming. Applicant has not satisfied this criterion.
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ORS 215. 2145k
"Complies with such other conditions as the governing body or its designate considers
necessary.”

Additional conditions are not applied because this application is denied.

ORS 215.23642): .
"The governing body or its designate shalf not grant final appreval of an application made

under QRS 215.213(3) or 215.284 (1), {2), (3) or (4) for the establishment of a dwelling on a lot
or parcel in an exclusive farm use zone that is, or has been, receiving special assessment
without evidence that the lot or parcel upon which the dwelling is proposed has been
disqualified for special assessment at value for farm use under ORS 308.370 or other special
assessment under ORS 308.765, 321.257 to 321.381, 321.730 or 321.815 and any additional tax
imposed as the result of disqualification has been paid "

If the non-farm dwelling were to be approved, removal of the farm tax deferral would be a condition

of approval.
ORS 215.236(3):

"The governing body or its designate may grant tentative approval of an application made
under ORS 215.213(3) or 215.284 (1), (2), (3) or (4) for the establishment of  dwelling on a lot
or parcel in an exclusive farm use zone that s specially assessed at valne for farm use under
ORS 308370 upon making the findings required by QRS 215.213(3) or 215284 (1), (2), {3) or
{4). An application for the establishment of a dwelling that has been tentatively approved
shall be given final approval by the governing body or its designate upen receipt of evidence
that the lot or parcel upon which establishment of the dwelling is proposed has been
disqualified for special assessment at value for farm use under ORS 308.370 and any
additional tax imposed as the result of disqualification has been paid.”

If a non-farm dwelling were to be approved, removal of the deferral tax would be a condition of
approval,

ORS 215.243:
“The Legislative Assembly finds and declares that:

‘This provision of state law 1s expressly made a criteria by Lane Code 16.212(5)a).

ORS 215.243 {1): *'Open land used for agricultural use is an efficient means of conserving
natural resources that constitute an important physical, social, aesthetic and econoemic asset to
all of the people of this state, whether living in rural, urban or metropolitan areas of the
state,” '

The subject property is used for the cutting of range grass and for grazing. It alsc contains
wasteland and timbered areas. The open land used for agriculturat use is a means of conserving
natural resources. For purposes of interpreting the term “agricultural use™ the Hearings Officiat
interprets the term “agricultural use™ as a use relaled to the production of farm crops and livestock,
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and distinguishes it from “farm use” as defined in 216.203, which has a monetary component. A
non-farm dwelling on the property would diminish or eliminate the potential for agricultural use and
weuld be contrary to this criterian.

ORS 215.243(2):

"The preservation of a maximum amount of the limited supply of agricultural land is
necessary to the conservation of the state’s economic resources and the preservation of such
land in large blocks is necessary in maintaining the agricultural economy of the state and for
the assurance of adequate, healthful and nutritious food fer the people of this state and
nation."’

The subject property is “agricultural land” as defined OAR 660-33-020. The proposed dwelling on
the subject property woutd cause a loss of agricultural land for siting the dwelling, and would make
it more difficult to use the subject property for the raising of crops and livestock. The proposal is
not consgistent with this standard.

ORS 215.243(3):

"Expansion of urban development into rural areas is a matter of public concern because of
the unnecessary increases in costs of community services, conflicts befween Barm and urban
activities and the [oss of open space and natural beauty areund urban centers occurring as the
result of such expansion.™

No urban development will nccur on the subject property. This criterion is met because its concermns
ate not applicable.

ORS 215.243(4):

"Exclusive farm use zoning as provided by law, substantially limits alternatives to the use of
rural land and, with the importance of rural lands to the public, justifies incentives and
priviteges offered to encourage owners of rural lands to hold such lands in exclusive [arm use

ZONnes.

Ths standard is applicable to the extent that it recognizes that exclusive faom use zoning
substantiatly limits atternatives to the use of rural land, such as limiting the location of non-furrn
dwellings, and that owners are often ¢lfered incentives and privileges to hold rural lands in EFU
romes. The legislalure itmposed especially stringent controls on non-farm wesidential uses in farm
ZONes.

ORS 215.253(1):

"No state agency, cily, county or political subdivision of this state may exercise any of its
powers Lo enact local laws or ordinances or impose restrictions or regulations affecting any
farm usc land situated within an exclusive farm use zone established under ORS 215.203 or
within an area designaied as marginul land wnder ORS 197.247 (1991 Edition) io a manner
that would restrict or regulate farm structures or that would restrict or regulate farming
practices if conditions from such practices do not extend inte an adopted urban growth
boundary in such manner as 1o interfere with the lamds within the urban growth boundary.
‘Farming practice” as used in this subsection shall have the mexning set out in ORS 30930,
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If the subject application were Lo be approved, it would be with the condition of executing and
recording an easement protecting the area’s farmn and forest practices so as to be consistent with
this provision.

ORS 215.253(2):

"Nothing in this section is intended to limit or restrict the lawful exercise by any state agency,
city, county or political subdivision of its power to protect the health, safety and welfare of the
citizens of this state."

This section permits the counties to set more sinngent requirements 1o protect the public health,
salety and welfare. Lane County’s requirements are discussed clsewhere in this opinion.

No other Oregon Revised Statutes appear te apply to this request,
APPLICABLE PLAN POLICIES

Goal Three Agricultural Lands Policy #3:
"Reserve the use af the best agricultural soils exclusively for agrlcultural purposes.”’

The subject property is zoned for exclusive farm use consistent with this policy.

Goal Three Agricultural Lands Policy #5:
"Lise planning and implementation techniques that reflect appropriate uses and treatment for
each type of land.”

Applicant reasons that the narrow linear configuration of the subject property makes it inadequate
for farming and an appropriate spot for a non-farm dwelling. Howsever, the Lane Code

16 21244 ){j}iii) provides that ““[a] lot or parcel shall not be congidered unsuitable solely because of
its-size or lecation if it can reasonably be put 1o farm use in conjunction with other land.” The
subject propenty is predominately agricultural lands, is zoned for exclusive farm use, and despite is
lincar configuration which resulted from the recent property line adjustment can reasonably be put
ta Larm use in conjunction with other land. The exclusive farm use zomng 1§ An appropriate
plunning and implementation techmique for this type of land.

Goal Three Agricultural Lands Policy #8:-
" Provide maximum protection o agricultucal activities by minimizing activities, particularly

residential, that conflict with such use, Whenever possible planning goals, policies and
regutations should be interpreted in favor of such agricultural activities."

Propeity 1o the west, scross Bnggs Hill Road, is predominately vineyards owned and managed by
the apphcant. Applicant states that the stopes on the east side of the road are less suitable for grape
production due 1o reduced sunlight exposure and spring lrost zones. Agriculeral land south of the
subject property is used [0 graze calile and property to the east 15 used for cattle and for imber
production, The subject property is located on agncuiioral land in an exclusive farm use zone with
existing agricultural uses on the subject property and on neighboring propentics. Residential uses
we specilically recagnized os conflicting with agriculiurat activities and his recognition is reflectled
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in ORS 215.213(3) discussed above and in the comparabie Lane Code section. The proposed non-
farm dwelling would conflict with the agricultural activities and is inconsistent with this policy.

Goal Three Agricultural Lands Policy #12:
"Regard nonagricultural uses within or adjacent to agricultural tands as being subject to the
normal and accepted agricultural practices of that locality."”

If the application for a non-farm dwelling were to be approved, the applicant would be required 1o
record a farm and forest caserment subjecting the residential use of the subject property to normal
and accepted agncultural practices of the area.

Goal Three Agricultural Lands Policy #13:

""No County policy shall be construed to exclude permitted and specially permitted nonfarm
uses, as defined in ORS Chapter 215.213, from the EFU zones. Implementing ordinances
shaf] provide for such uses, consistent with the statutory requirements. . , .

As discussed above, nonfarm dwellings may be permiwed by ORS 215.213(3) if certain criteria are
satisfied. The proposed non-farm dwelling does not comply with those stanutory requirernents and
therefore this poticy is satisfied.

Goal Three Agricultural Lands Policy #15:
"*Lane County recognizes ORS 215,253 shall apply on land zoned Exclusive Farm Use."

The applicable standards of ORS 215.253 are considered under the appropriate section above,

Goal Five, Water Resources Policy £3:

Adequacy of water supply, particularly those relying on groundwater sources, shallbe a
major concern in reviewing major land use changes. For the purpose of applying this policy,
major land use changes shall be any application reviewed by the Hearings Official or
Flanning Commission.

The subject property is not located within a designared Lane County groundwater quantity limited
arca. An exarmimation of 31 well logs within the evaluation area shows an average flow of 15.25
gallons per minute at an average well depth of 196.48 feet. Adjacent and nearby residences which
are reliant upon groundwater resources alse demonstrate adequate groundwaler capacity.

Goal Seven, Natural Disasters and Hazards Policy #2:

Development shall be commensurate with the type and degree of any natural hazard(s)
present, and appropriate safeguards against floeding, ponding, landslides, land slippage,
ergsion or other natural hazards applicable shall be assored.

A portion of the subject property exists within a 100-year floodplain. No other natural hazards have
been identified with respect to the subject property.
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. APPLICABLE LLANE CODE CRITEREA

Lane Code 16.212(4)(j) states that the Hearings Official may approve a special use permit for a
dweiling notin conjunction with a farm use if the following four criteria are met:

Lane Code 16.212(4):
... [S]ubject to prior approval of the Hearings Official pursuani to L.C 14.300 and pursuant
to compliance with the below approval criteria of this subsection and LC 16.212(5)."

The public heanng before the Hearings Official for this application was conducted in accordance
with Lane Code 14,300, and the remaining standards of Lane Code 16.212(4) and Lane Code
16.212(5) are considered below.

Lane Code 16.212(D({)(i):

""The dwelling or mobile home is situated upon a legal lot with seils predominantly in
capability elasses IV through VII as determined by the Agriculturs] Capability Classification
System in use by the United States Department of Agriculture Soil Conservation Service on
Qct. 12, 1983,

The subject property is 2 legal lot with 65% of its soils in capability classes IV through VI,
satisfying this criterion.

Lane Code 16.212(4){{)(i):
""The dwelling or mobile home, or the activities associated with the dwelling or mobile home,

will not force a significant change in or significantly increase the cost of accepted farming
practices on nearby lands devoted to farm use.”

If the application were to be approved, the applicant would be required to record a farm and forest
caserment subjecting the residential use of the subject property to normal and accepted agricuhural
practices of the area. The comparable statutory provision, ORS 213.213(3)(a}, is discussed above.
The same considerations apply here and support a conclusion that this criterion is satisfied.

Lane Code 16.212(4)(7)(iii):

"The dwelling or mobile home is situated upon generally unsuitable land for the production
of farm ¢rops and livestock, considering the terrain, adverse soil or land conditions, drainage
and flooding, location and size of the tract. A lot or parcel shall not be considered unsuitable
solely because of its size or location if it can reasonably be put to farm use in conjunction with
other land."

This standard was considered above in regard to the nearly identical provisions in state law. The
stringency of the unsuitability standard under state law 13 reinforced by Goal Three, Policy § which
specifically identiftes residentzal activities as conflicting with agricultural activities and requires that
miaximurm protection be provided “to agricultural activities by minimizing aclivities, particularly
residential, that conflict with [agricultural activities].” The considerations discussed in regard 1o
stale law apply here. This criterion is not satisfied, '
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Lane Code 16.212{d)(j}iv}:

“"The approval of a dwelling or mobile home shall comply with the provisions of ORS 215236,
1983 Replacement Parf, regarding establishment of the nonfarm residence; procedures;
disqualification for farwn use valuation; and additional fax or penalty,”

The relevant cnteria of ORS 215.236 have been considerad above.

Lane Code 16.212{5)(a}; .

"Compatibility of the use or activities associated with the use with the Agricultural Lands
Policies of the Rural Comprehensive Plan Policies, ORS 215.243 and the parpose of this
rone.'’ .

The compatibility of the proposed use with the Plan policies and the provisions of ORS 215.243
have been considered above. The purposes of the Exclusive Farm Use zone are contained in Lane
Code 16.212(1}, and are considered below. In light of the conclusions of these several analyses, the
proposal does not satisfy this ¢riterdion.

Lane Code 16.212(5)(b):

"The use, or activities associated with the use, will not force a significant change in or
significantly increase the cost of accepted farming or forestry practices on nearby lands
devoted to farm use.'’

Similar criteria, found in ORS 215/213(3)(a) and in Lane Code 16.212(4)(}ii}, have been
addressed above. As stated in that analysis, the neighboring property owner to the south, who cuts
hay on the subject property and allows his cattle to graze there, testifted that the subject property is
not an integral part of s farm operation and that loss of this property would net be an economic
detriment. If the application were to be approved, the applicant would be required te record a farm
and forest easement subjecting the residential use of the subject property to normal and accepted
agrrculturai practices of the area. Thus, the application satisfies this criterion.

Fane Code 16.212{5)(¢c):
"The use, or activities associated with the use, comnplies with other conditions considered
necessary by the Approval Anthority in order to meet the applicable approval criteria.”

If the application were to be approved, the applicant would be required to record a farm and Forest
edsement subjecting the residennal use of the subject property to normal and accepted agricuitural
practices of the area and to comply with such ather conditions as are necessary Lo ensure
compliance with applicable approval criteria. Because the application is denied. additional
conditicns are not applied.

Lane Code 16.212(5)(d):

""The above criteria (a) and (c) shall not be applicable to uses identified under LC 16.212(4)(h}
above if such uses are also subject to review under Willamette Greenway requirement LC
16.254(3)."

This does nol epply since the proposed use 15 not located within the Willamette River Grecnway.
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Lane Code 16.232(8){a)

"The Approval Authority shall balance the setback standards of L.C 16.212{8)(a) with the
siting requirements and application approval criteria specified elsewhere in 1.C 16.212 in
order te minimize adverse impacts upon forest uses and to assure optimal siting of propesed
residences consistent with the purposes of the E zone.

{ii} Residences to be sited upon all other tracts shall be sited as foltows:

{(aa} Where possible, in consideration of the dimensions and topography
of the tract, at least 504 feet from adjoining fines of properiy zoned F-1
and 100 feet from adjoining lines of property zened F-2 or EFU.

(bb) On the least valuahle Farm or forest areas of the tract or located
near pesidences on other tracts.”

The closest forest zened land is divided from the subject property by a strip of taxlot 300 and thus is
not adjoining. Where possible, the residences are 10 be sited at least 100 feet from EFU zoned
lands, which abut the subject property on the north, south and east, and sited on the least valuable
farm or forest areas of the tract or located near residences on other tracts. The subject property is
approximately 650 feer wide at the lecation proposed for the non-farm dwelling. The nearest
residence would be approximalely 1/8 of a mile away. Auachment C shows that the proposed
dwelling would be {ocated on soils in class Ille, which is not the least vahuable farm area on the
rract, and which places thetesidence in the area where agricultural activity has traditionally
occurred.  As shown on Attachment C, the location of the preposed dwelling is likely to interfere
with continued agricultural and grazing activity on the subject propeny and on the property to the
north. ‘The proposed location does not assure optimal siting of the proposed residence consistent
with the purposes of the E-zone which are “to provide areas for the continued practice of
commercial agricuiture, guarantee the preservation and maintenance of areas so classified and
mimimize activities that may be incompatible with commercial agricultre.” Thus, this criterion is
not satisfied. ’

Lane Code 16.212{8)(b): _
"Property Line Sethacks. No structure other than a fence or sign shall be located closer than:
(1) 20 feet from the planned right-of-way of a State road, County road or a local

public access road specified in Lane Code Chapter 15; and

(ii) 20 feet From an existing right-of-way of a State road, County road or a local
public access road; and

{fii} 10 feet from all other property lines excepi as provided below.”

The rough “Site Conditions Schematic” attached to the application as “"Attachment C shows the
proposed dwelling situated more than 20 feel from the existing raud, and there is no evidence that
any other roads are planned. In addition, the subject property is upproximately 600 feet wide,
providing ample room for applicant to meet the 10 foot sethack requirement. This criterion s
sutishicd.

[ang Code 16.212{1}:
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"Purpose. The purpose of the Exclusive Farm Use (E-RCP) Zone is to provide areas for the
continued practice of commercial agriculture, guarantee the preservation and maintenance of
areas 5o classified and minimize activities that may be incompatible with commercial
agriculture. The Exclusive Farm Use Zone is to be applied to [and designated as agricaltural
by the Rural Comprehensive Plan.
[t is the County’s policy to proiect forestry and agricaliural eperations from
conflicting land uses. Nothing in this section is intended to interfere with normal
forestry or agricultural management or practices that might result in conditions such
as noise, dust, smoke, visual impacts or oders for temporary periods of time. Existing
or proposed nonferest or nonfarm uses (i. e. dwellings) within the Exclusive Farm Use
Zone must recogaize that the intent of the Zone is to protect resource management
activities and that, in the event of conflict between residentiaf uses and farm forestry or
forestry practices, this Chapter will be interpreted in favor of these resource
management practices.”

If the application were to be approved, a condition of approval would require the applicant to
execute and record a farm and forest practices easement. Applicant has not proved, however,
that such a condition ¢f approval would be sufficient to meet the purpose of this zone. For
instance, approval of the nenfarm dwelling would not “provide areas for the continued praciice
of commercial agriculture,” would not “guarantee the preservation and maintenance of areas
(classified for Exclusive Farm Use]™ and would not “minimize activities that may be
incornpatible with commercial agriculture.” In fact, applicant’s arguinent in Favor of the
application is that the property is not valuable farmland. Viewed as a whoie, however, the
subject property is not generally unsuitable for agricultural use particularly in conjunction with
other nearby agriculturally zoned and used properties. The policy of the state and the county is
to preserve the agricultural use. Although the subject property may not be as valuable for the
production of grapes as property across Briggs Hill Road, it can reasonably be put to farm use in
conjunction with adjacent properies. The property to the south is used for grazing and the
subject property can be put to farm use in conjunction with that property. The proposed use is
inconsistent with this criterion.

No other Lane Code provisions appear relevant 1w this application.
Conclusion

The Applicant has not met its burden of proving that the application is consistent with the criteria
for approval. Therefore, the application is denied.

Respectfully Submiited,
.-f: :
t
;o |

Cornelia G, Farmer
Lane County Hearings Official
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99 Fagt Broadway, Suite 400. Eugene. Oragon 97401-3111 (541) 682-4283 Fax: (541) 682-4009 TTY: (541) 585-4567

Augnst 16, 2000

Mr. et Howe, Director of Planning
Lane County Land Mamagement Division
125 E. 8Th Ave.

Eugene, OR 740!

Ber  Appeal of Hearings Official denial of the Smith reguest (PA 00-5620) for a nonfarm
dwelling within an exclusive farm use rane.

Dear Mr, Howe:

1 have received an appeal of my August 2, 2000 decision in PA 00-5620 denying the Daniel Smith
request for a nenfarm dwelling wirhin an exclusive farm use zone on tax lot 900 assessor’s map
19-05-03. Vpon my review of this appeal, [ find that the allegations of ervor are not sufficiently
persuasive o warrant a reconsiderafion of my decision.

Accordingly, on the auwthority of Lane Code 14.535(1), T shall affirmi my August 2, 2000 decision
without further consideration. Please advise interested parties of this decizion.

incersly,

ol )Ki»m

Cornelia G. Fartner
Lane County Hearings Official
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" RECEWED BY r | s
LD MANAGEMENT _

o Lane
e =200 APPLICATION FOR AN APPEAL OF A Codaty
529 e s340. DECISION BY THE HEARINGS OFFICIAL iﬁ .
F8.9.40,01,02,5,2,3.45,55 {Thoroughly Complete by Typing or Printing) SNENET,
4 Public Works
f. Mame of Appeilant |?&|$L b ST _ Phon-l:-ﬂhi'op MﬁN-AGEMENT Df:':?-ﬂ
Maiting Address_ 20978 Bapje ety HIlL By ' "1‘14-:11___&__
{Strect) (Btate) ) {(Zip) :

Appetlants Representative Ahpdas T, MiLLipw : Phone 245 - ad g5

Mailing Addiess 1232 Piowr. LAMS L=JEPRTOUR S . s Py _
{Streer) {State) ] {(Zip)

2. Anach a copy of the decision being sppealed. The Dept. File No. for the decision being appealed is; LD =5t 3 s

A58 covering (he appeal fees, -payab!c to Lane County., ($EE RE VERSE SIDF FOR
IMPORTANT FEE INFORMATION

L
=
=1
o
o
g
e
—
(5]
ot
g
=
b
i

4. The deadline date by which this appeal must be submitted to and received by the Lane County Landg Maragemant
Division is:_ Al CoelSr |} 4 2000 . (This deadiine date siated in fHearings Gfficial decision )
+

3. Check one of the boxes below fo idenritfV your party status with tre right to appeal the Hearings Officiad
decision:

E’( a, I am the owner or contract purchaser of the subject property,
[J b ramde applieant for the subject application;

|:| c. I made an ‘appearance” in the proceeding by submitting oral or written testicrony into e record. {An
appearance does not include a name or addresz on a petition )

6. Attach o this form a wrilten explanation that addresses each of the following, three standards:

1. Anexplanation of the reasons why you believe the docision of the Hearings Official was in errer ar why
yom believe the Hearings Official should reconsider the decision:
4. anidentification of one or more of the foliowing general reasons for the appeal or request lor
reconsidergtion:
() The Hearmgs Official exceeded his or her jurisdicnion;
th) ¥he Hearings Officiaf failed o follow the procedure applicabic 1o the matier
tey The Flearmms OFffieial rendered a decision thay is HRCOTS Ut onnn
() Vs Hheannigs Official mesinterpreted the Lane Code or Manual, State [avw o afler applicable
vl on
ted o eaiaes Oicial stk reconsider the decision marder 1o 0w s serbwreidtid of sddinonad
evelenee nativailable in the record aiac addressing compluance wal) gl applicalsle saadbareds or
Crreres, oanl !
Pooihehedec waonnhuen AN UE vour explat o
YU el shail be tepevied by the Diecetar 1 i tleves nnt fncluede wi regoivel Tees el the ol ISR

o e,

%M M” o e &7 B 2o
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COMMUNITY AND RESOURCE PLANNING

LAND USE AND LANDSCAPE ARCHITECTURE

August 14, 2000

Ms Connic Farmer, Hearings Official
Lane Council of Governments
Eugene, Oregon 97404

RE: An Appeal and Request o Reopen The Record Regarding PA 06-5620, Smith,
Diear Ms. Farmer:

In response to your ruling of Augist 2, 2000 related to the ahove referenced application,
the applicant has contracted with Mr. Michael Farthing to review the adequacy of the

original submittal and to specifically review the applicability of the following citations:

Cherry Lane,_ine. v, Boord of County Commissioners; Stefen v, Yermhiff
County; and Rutherfore v. Armstrone,

Further, the applicant feels that the practicable and political conversion of federal wetlands
in the form of “farmed wetlands™ toward productive farmland upon the subject property
have not been considered. Likewise, the apphicant feels that Lane Code 16.2| 2940
was not adequately applied to the subject property through Hearings Official review. This
citetion contains several elements of which size or location are only two. Finally, the sole
neighboring landowner whor testified both through letter and verbal testimony at the
public hearing does not fee] that his testimony was appropriately understoad and that it
was used beyond its context,

In ¢losing, the applicant desires an opportunity to clearly and completely present the
perfinent facts supporting the subject application. Therefore, [ respectfully request that
the record be re-opened for a maximum of a 30 day period during which time the applicant
will submit suppiemental inierpretations and findings. Also please accept this letter as a
walver to the statutory 150-day time period associated with the review of the subject
application.

Sincerely,

N

Thomas |. Miller AICP, ASL A~

682 WOODCREST DRIVE « SPRINGFIELD, ORECON 97477 » (5H) HTS058 FAX (341-T46-39346
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